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DECISION O F  T H R  U N I T E D  8TATEm 
W A S H I N B T O N ,  O . C .  2 0 5 4 8  

FILE: 8-213037 . 2 
Noveniber 15, 1983 

DATE: 

MATTER OF: N u g i e r  H y d r a u l i c s ,  I n c .  

DIGEST: 

GAO c a n n o t  r e q u i r e  t h e  s u s p e n s i o n  or d e l a y  o f  
c o n t r a c t  p e r f o r m a n c e  p e n d i n g  t h e  Smal l  
B u s i n e s s  A d m i n i s t r a t i o n ' s  r e v i e w  o f  t h a t  
a g e n c y ' s  r e f u s a l  t o  i s s u e  t h e  low b i d d e r  a 
c e r t i f i c a t e  of competency ,  s i n c e  t o  d o  so 
would c o n s t i t u t e  a n  e x e r c i s e  o f  e q u i t a b l e  
j u r i s d i c t i o n  which  c a n  o n l y  be g r a n t e d  by 
s t a t u t e ,  and GAO does n o t  have  t h a t  s t a t u t o r y  
a u t h o r i t y .  

N u g i e r  H y d r a u l i c s ,  I n c .  p ro tes t s  t h a t  pe r fo rmance  
o f  a c o n t r a c t  awarded t o  Savage  Mfg. & S a l e s ,  I n c .  u n d e r  
s o l i c i t a t i o n  N o .  DAAA22-82-B-9008, a small  b u s i n e s s  set-  
a s ide  i s s u e d  by t h e  Depar tment  of t h e  Army f o r  gun  bar re l  
presses, s h o u l d  be  suspended .  N u g i e r  was t h e  l o w  b i d d e r ,  
b u t  a pre-award s u r v e y  i n d i c a t e d  N u g i e r  was u n a b l e  to  meet 
t h e  s o l i c i t a t i o n ' s  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a .  The 
matter t h e n  was r e f e r r e d  to  t h e  S m a l l  B u s i n e s s  Adminis- 
t r a t i o n  ( S B A )  f o r  r e v i e w  o f  N u g i e r ' s  r e s p o n s i b i l i t y  unde r  
t h e  c e r t i f i c a t e  o f  competency  (COC)  p r o c e d u r e s .  On Septem- 
b e r  3 0 ,  1983,  t h e  SBA r e f u s e d  t o  i s s u e  a COC, and award was 
made t o  Savage  o n  O c t o b e r  4. N u g i e r  r e q u e s t s  t h a t  t h i s  
O f f i c e  s u s p e n d  c o n t r a c t  p e r f o r m a n c e  so t h a t  t h e  SBA may 
r e e v a l u a t e  t h e  f i r m ' s  q u a l i f i c a t i o n s  for  i s s u a n c e  o f  a 
COC. W e  d i s m i s s  t h e  protest .  

Our O f f i c e  c a n n o t  r e q u i r e  t h a t  c o n t r a c t  pe r fo rmance  
be d e l a y e d  o r  suspended  i n  t h i s  t y p e  o f  s i t u a t i o n .  See 
Handi-John;  Mobi l - Johnny  o f  Albany,  I n c . ,  B-186503, - 
B-186577, J u l y  2 ,  197  6 ,  76-2 CPD 7. Such  a c t i o n  on o u r  
p a r t  would c o n s t i t u t e  a n  e x e r c i s e  o f  e q u i t a b l e  j u r i s d i c -  
t i o n  which  c a n  be  e x e r c i s e d  o n l y  where i t  is s p e c i f i c a l l y  
g r a n t e d  by s t a t u t e ,  and t h e r e  is no s t a t u t o r y  a u t h o r i t y  f o r  
o u r  O f f i c e  to  a f f o r d  t h e  r e l i e f  s o u g h t .  
C o r p o r a t i o n ,  54 Comp. Gen. 527 (19741 ,  74-2 CPD 385. 

- S e e  R. H. P i n e s  
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We also note that SBA's COC determination is con- 
clusive as to a prospective contractor's responsibility, 15 
U.S.C. S 637(b) (19821, so that once the SBA refused to 
issue a COC to Nugier, the contracting officer properly 
awarded the contract to the next low responsive, respon- 
sible bidder. 

The protest is dismissed. 

Acting General Counsel 
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